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        The Texas Legislature restricted the distribution of federal family planning funds.   Finding this state legislation likely preempted by federal spending statutes, the district court granted a preliminary injunction against its enforcement.   The district court concluded that the state legislation could not be interpreted to permit various Planned Parenthood organizations to continue receiving federal funds by creating independent affiliates.   We disagree.   Persuaded that the state legislation does admit of this potentially saving construction, we remand for further proceedings.
I
The State of Texas voluntarily participates in several federal programs that provide funds for family planning services.   Among these programs are Title X of the Public Health Service Act,[bookmark: footnote_ref_1]1 which provides project grants to public and private agencies for family planning services, and Title XX of the Social Security Act,[bookmark: footnote_ref_2]2 which provides block grants to the states for social services, including family planning.   The regulations for Title X specify that funds may not be used to finance abortions or abortion-related activity.[bookmark: footnote_ref_3]3  Both parties agree that any Title XX funds used to match Title X funds are subject to the same restrictions.   Furthermore, Title XX funds may not be used for the provision of medical care.[bookmark: footnote_ref_4]4  The State also receives Medicaid funding under Title XIX of the Social Security Act,[bookmark: footnote_ref_5]5 which provides medical care to the needy through a cooperative federal-state program.
The Texas Department of Health (TDH)[bookmark: footnote_ref_6]6 distributes federal family program grants under Titles X and XX.   On May 8, 2003, TDH sent letters to the family planning contractors that had been approved to receive funding under TDH's federal family planning program grants.[bookmark: footnote_ref_7]7  Appellees-six Planned Parenthood entities located in various parts of Texas that had been contractors in Texas's family planning program for many years-were among the groups approved for funding.   Pursuant to Title X's statutory requirements, Appellees strictly segregated their Title X programs from their abortion-related activities to ensure that no federal funds were used for abortions.[bookmark: footnote_ref_8]8  Thus, Appellees provided Title X and XX family planning services using the federal funds disbursed by TDH, and provided abortion services using private funding.   There is no evidence in the record to suggest that Title X or XX funds were ever improperly commingled with private abortion funds.
Just under one month later, on June 2, 2003, the Texas Legislature passed the Texas General Appropriations Act.[bookmark: footnote_ref_9]9  The Act included Rider 8, a provision restricting distribution of federal family planning money, including Title X and XX funds.[bookmark: footnote_ref_10]10  Rider 8 provides:
8. Prohibition on Abortions
a.  It is the intent of the Legislature that no funds shall be used to pay the direct or indirect costs (including overhead, rent, phones and utilities) of abortion procedures provided by contractors of the department.
b. It is also the intent of the legislature that no funds appropriated under Strategy D.1.2, Family Planning, shall be distributed to individuals or entities that perform elective abortion procedures or that contract with or provide funds to individuals or entities for the performance of elective abortion procedures.
c. If the department concludes that compliance with b. would result in a significant reduction in family planning services in any public health region of the state, the department may waive b. for the affected region to the extent necessary to avoid a significant reduction in family planning services to the region.   This waiver provision shall expire on August 31, 2004, and no waiver shall extend beyond that date.
d. The department shall include in its financial audit a review of the use of appropriated funds to ensure compliance with this section.
TDH immediately began efforts to implement Rider 8.   On June 10, 2003, TDH sent letters to previously approved family planning contractors, including Appellees, requiring them to sign and return an affidavit by June 30, 2003.   The affidavit was a pledge by a contractor applying for Title X and XX funds that, as of September 1, 2003, it would perform no elective abortion procedures and that it would not contract with or provide funds to individuals or entities for the performance of abortions.   Appellees were informed that unless they made this pledge they would be ineligible for participation in the funding programs.
Appellees filed suit on June 26, 2003, seeking immediate injunctive relief.   Appellees focused on section (b) of Rider 8 and raised three basic arguments:  (1) that Rider 8(b) imposes an unconstitutional condition on Appellees' eligibility for funds;  (2) that it imposes an unconstitutional burden on a woman's right to obtain an abortion;  and (3) that it violates the Supremacy Clause[bookmark: footnote_ref_11]11 by imposing additional eligibility requirements on Appellees' receipt of federal funds that are inconsistent with the federal funding statutes.
The district court issued a temporary restraining order on June 30, 2003.   A few days later, on August 4, 2003, the court entered a preliminary injunction barring TDH from enforcing paragraphs (b) and (c) of the Rider.[bookmark: footnote_ref_12]12  The court determined that Appellees had demonstrated a likelihood of success on the unconstitutional condition claim and the Supremacy Clause claim.   In reaching this conclusion the court held that Rider 8 could not be interpreted to allow Appellees effectively to continue receiving federal funds by creating independent “affiliates”-that is, legal entities separate from those performing abortions.
TDH appeals the court's holding as to the unconstitutional condition and Supremacy Clause claims, and asserts that Rider 8 can be interpreted to allow affiliates.   Appellees, in turn, contend that the district court erred in concluding that Rider 8 imposes no undue burden on women's right to obtain an abortion.
II
 We review the ultimate decision to grant a preliminary injunction for an abuse of discretion.[bookmark: footnote_ref_13]13  A decision grounded in erroneous legal principles is reviewed de novo.[bookmark: footnote_ref_14]14 
 To obtain a preliminary injunction plaintiffs must show (1) a substantial likelihood of success on the merits, (2) a substantial threat that plaintiffs will suffer irreparable injury if the injunction is not granted, (3) that the threatened injury outweighs any damage that the injunction might cause the defendant, and (4) that the injunction will not disserve the public interest.[bookmark: footnote_ref_15]15  A preliminary injunction is an “extraordinary remedy” and should only be granted if the plaintiffs have “ ‘clearly carried the burden of persuasion’ on all four requirements.”[bookmark: footnote_ref_16]16 
III
We turn to the Supremacy Clause claim.   Appellees assert that Rider 8 is invalid under the Supremacy Clause because it adds eligibility requirements to the receipt of federal funds that are inconsistent with federal law.   The district court found a substantial likelihood of success on the merits.   In our review, we first explain why this is a preemption claim.   Then we examine whether the district court had jurisdiction and whether the Appellees stated a claim, as well as the role of 42 U.S.C. § 1983 in this case.
A
 Where, as here, a state law purportedly conflicts with federal statutes enacted under the Spending Clause,[bookmark: footnote_ref_17]17 courts often proceed without invoking “preemption.”[bookmark: footnote_ref_18]18  Some courts have explicitly found that preemption was not an issue in such cases,[bookmark: footnote_ref_19]19 while others have expressed ambivalence.[bookmark: footnote_ref_20]20  The growing consensus, however, is to analyze such claims under traditional preemption doctrine.[bookmark: footnote_ref_21]21  The First Circuit gave the following explanation:
The vast majority of preemption cases involve situations in which Congress has exercised its power under the Commerce Clause.   Here, however, we are dealing with a congressional exercise of the spending power, not the commerce power, and the dynamics between preemption and Congress's reliance on the spending power differ appreciably from those applicable in the Commerce Clause context.   The principal difference is that whereas preemptive legislation enacted under the Commerce Clause trumps state law throughout the United States ex proprio vigore, preemptive legislation enacted under the spending power presents states with a choice:  they may either accept federal funds (and subject themselves to requirements imposed by federal law) or decline such funds (and avoid the necessity of abiding by those requirements).[bookmark: footnote_ref_22]22 
Because TDH has “willingly tapped into the federal fisc,”[bookmark: footnote_ref_23]23 we use the terminology and framework of preemption in analyzing Appellees' Supremacy Clause claim, as did the district court below.[bookmark: footnote_ref_24]24 
B
We next ask whether the district court properly exercised jurisdiction over Appellees' preemption claim and whether Appellees' efforts state a claim.   We answer in the affirmative.
1
 It is well-established that the federal courts have jurisdiction under 28 U.S.C. § 1331 over a preemption claim seeking injunctive and declaratory relief.[bookmark: footnote_ref_25]25  In Shaw v. Delta Air Lines, the Supreme Court held:
A plaintiff who seeks injunctive relief from state regulation, on the ground that such regulation is pre-empted by a federal statute which, by virtue of the Supremacy Clause of the Constitution, must prevail, thus presents a federal question which the federal courts have jurisdiction under 28 U.S.C. § 1331 to resolve.[bookmark: footnote_ref_26]26 
We recently affirmed this principle, holding that when a plaintiff seeks “injunctive relief based on a federal statute, federal question jurisdiction clearly exists based on Shaw.”[bookmark: footnote_ref_27]27 Several of our sister circuits have explicitly agreed.[bookmark: footnote_ref_28]28 
2
 TDH argues that, even with federal jurisdiction over the claim, it was improper for the district court to resolve it because Appellees were not seeking to vindicate any right or to enforce any duty running to them-a necessary host, in the view of TDH, to Appellees' assertion that Rider 8 was preempted by federal Spending Clause legislation.   We disagree.
Cognizant of the distinction between the inquiry into federal court jurisdiction and whether a claim has been stated, we remind that “[i]t is firmly established [by Supreme Court precedent] that the absence of a valid (as opposed to arguable) cause of action does not implicate subject-matter jurisdiction, i.e., the courts' statutory or constitutional power to adjudicate the case.”[bookmark: footnote_ref_29]29  Recently, however, a majority of the Supreme Court in Pharmaceutical Research and Manufacturers of America v. Walsh implicitly rejected the contention that asserting the preemptive force of federal Spending Clause legislation is itself no claim.[bookmark: footnote_ref_30]30  In that case, the plaintiff alleged that a state regulation was preempted by Medicaid, a federal Spending Clause statute.   The lower court, in discussing the plaintiff's standing, observed that the plaintiff had “not asserted an action to enforce rights under the Medicaid statute ․ but rather a preemption-based challenge under the Supremacy Clause.   In this type of action, it is the interests protected by the Supremacy Clause, not by the preempting statute, that are at issue.”[bookmark: footnote_ref_31]31  A plurality of four Justices, apparently accepting these conclusions, reached the merits of the plaintiff's claim,[bookmark: footnote_ref_32]32 as did the three dissenting Justices.[bookmark: footnote_ref_33]33  In sum, seven Justices assumed both that the federal courts have jurisdiction and that a claim was stated for Spending Clause preemption, tacitly rejecting the suggestion advanced by two concurring Justices-and today espoused by TDH-that no claim was stated.[bookmark: footnote_ref_34]34 
Following Walsh, the D.C. Circuit addressed and quickly dispensed with a defendant state agency's contention that plaintiffs “have no private right of action for injunctive relief against the state” based on the preemptive effect of a federal Spending Clause statute.[bookmark: footnote_ref_35]35  The court explained that “[b]y addressing the merits of the parties' arguments without mention of any jurisdictional flaw ․ seven Justices [in Walsh] appear to have sub silentio found no flaw.”[bookmark: footnote_ref_36]36 
Outside the Spending Clause context, the Supreme Court has repeatedly entertained federal preemption claims seeking injunctive and declaratory relief.[bookmark: footnote_ref_37]37  Shaw itself indicates that the federal courts have jurisdiction “to resolve” such claims.[bookmark: footnote_ref_38]38  In Verizon Maryland, Inc. v. Public Service Commission of Maryland, the Court recently reinforced this understanding in holding that there was jurisdiction to resolve Verizon's claim that a state utility commission's order was inconsistent with federal law.[bookmark: footnote_ref_39]39  The Court noted:
Whether the text of [the federal statute] can be so construed [to provide for federal court review] is a question we need not decide.   For we agree with the parties' alternative contention, that even if [the federal statute] does not confer jurisdiction, it at least does not divest the district courts of their authority under 28 U.S.C. § 1331 to review the Commission's order for compliance with federal law.[bookmark: footnote_ref_40]40 
The Court explicitly held that there was jurisdiction to entertain the preemption claim, and implicitly accepted that the plaintiffs had a right of action to bring such a claim.[bookmark: footnote_ref_41]41 
Our precedent likewise supports an implied right of action in this case.   In Gillis v. Louisiana, after examining the plaintiff's petition for injunctive relief based on federal preemption and concluding that we had jurisdiction to consider it, we addressed the merits without pausing to examine the footing of the claim.[bookmark: footnote_ref_42]42  Similarly, in Hope Medical Group for Women v. Edwards, we decided the question of whether state law conflicted with federal Spending Clause legislation, again gliding by the question of whether a claim had been stated.[bookmark: footnote_ref_43]43  Finally, in Self-Insurance Institute of America v. Korioth, we confronted a claim that a Texas statutory provision was preempted by ERISA, noting that “[t]he question of preemption is particularly one for the federal courts and arises as much from the Constitution as from ERISA.”[bookmark: footnote_ref_44]44  In exercising jurisdiction and upholding the plaintiff's standing, we held that the non-profit organization had proffered “allegations of actual injury that are likely to be remedied with favorable court action” and remanded the case for an “inquiry into the merits.”[bookmark: footnote_ref_45]45  While Gillis, Hope Medical and Korioth do not directly address the issue of whether a valid cause of action existed, we assumed that one did.   Today we hold that one does.
Other circuits have similarly recognized an implied cause of action to bring preemption claims seeking injunctive and declaratory relief even absent an explicit statutory claim.[bookmark: footnote_ref_46]46  One leading authority sums it up as follows:
While there may be some lack of harmony in the case law, the rule that there is an implied right of action to enjoin state or local regulation that is preempted by a federal statutory or constitutional provision-and that such an action falls within the federal question jurisdiction-is well-established.[bookmark: footnote_ref_47]47 
We have little difficulty in holding that Appellees have an implied right of action to assert a preemption claim seeking injunctive and declaratory relief.
C
 TDH further argues that plaintiffs must meet the requirements for an action under § 1983,[bookmark: footnote_ref_48]48 as recently enunciated in Gonzaga University v. Doe.[bookmark: footnote_ref_49]49  We are not persuaded.
As an initial matter, TDH mischaracterizes the nature of Appellees' claim.   Appellees are not asking the courts to enforce their “right” under § 1983 to secure enforcement of Title X, as TDH asserts.   Rather, Appellees' Supremacy Clause argument is fundamentally different:  they argue that Rider 8 imposes conditions on the receipt of federal funds that are incompatible with Title X.   Therefore, we need not be concerned that the Supremacy Clause does not of its own force create rights enforceable under § 1983.[bookmark: footnote_ref_50]50 
Next, we note that Gonzaga, by its terms, applies only to § 1983 claims.   With respect to the plaintiff's claim for damages, the Supreme Court held that “unless Congress ‘speak[s] with a clear voice,’ and manifests an ‘unambiguous' intent to confer individual rights, federal funding provisions provide no basis for private enforcement by § 1983.”[bookmark: footnote_ref_51]51  The Supremacy Clause claim advanced here by Appellees is not based on a claim of right under Title X, nor is it a claim for damages;  it is a preemption claim.   The Gonzaga Court gave no indication that it intended to alter its prior practice regarding such claims, as we have explained.[bookmark: footnote_ref_52]52 
In sum, we affirm the district court's finding of jurisdiction and we hold that Appellees have an implied right of action to seek injunctive relief from a state statute purportedly preempted by federal Spending Clause legislation.   Such a claim for relief does not require a showing, as per Gonzaga, that a § 1983 action would also be proper.   We express no opinion on the district court's holding as to the availability of § 1983 in this case.
IV
We turn now to the merits of Appellees' preemption claim, beginning with core principles.
A
 By virtue of the Supremacy Clause, it is a “fundamental principle of the Constitution ․ that Congress has the power to preempt state law.”[bookmark: footnote_ref_53]53  Preemption doctrine requires an examination of Congressional intent.[bookmark: footnote_ref_54]54  Federal regulations have no less preemptive effect than federal statutes.[bookmark: footnote_ref_55]55  State action may be preempted by federal law in three ways:  “by express language in a congressional enactment, by implication from the depth and breadth of a congressional scheme that occupies the legislative field, or by implication because of a conflict with a congressional enactment.”[bookmark: footnote_ref_56]56  Implied conflict preemption occurs when “compliance with both federal and state regulations is a physical impossibility” or where state law “stands as an obstacle to the accomplishment and execution of the full purposes and objectives of Congress.”[bookmark: footnote_ref_57]57 
Implied conflict preemption of the obstacle variety is at issue in this case as Appellees are claiming that TDH has impermissibly added conditions and impediments to the receipt of federal funds.   It is the prerogative of Congress, within limits, to attach conditions to federal funds:
There is of course no question that the Federal Government, unless barred by some controlling constitutional prohibition, may impose the terms and conditions upon which its money allotments to the States shall be disbursed, and that any state law or regulation inconsistent with such federal terms and conditions is to that extent invalid.58
 We start with “a presumption that the state statute is valid, and ask whether petitioner has shouldered the burden of overcoming that presumption.”[bookmark: footnote_ref_59]59  The mere fact that a state program imposes an additional “modest impediment” to eligibility for federal funds does not provide a sufficient basis for preemption.[bookmark: footnote_ref_60]60  However, a state eligibility standard that altogether excludes entities that might otherwise be eligible for federal funds is invalid under the Supremacy Clause.[bookmark: footnote_ref_61]61  State participation in federal funding programs is voluntary, but once a state has accepted federal funds, it is bound by the strings that accompany them.[bookmark: footnote_ref_62]62 
B
1
 We first examine the question of affiliates.   According to TDH, Rider 8 can be read to allow Appellees to continue to receive funds by creating separate affiliates-e.g. by dividing into “Family Planning” entities and “Abortion Services” entities.   The district court concluded that “[s]uch a suggestion is absurd in light of the stated purpose of Rider 8-to eradicate the supposed imprimatur of state funding of abortion that currently exists-which would be undermined if recipients could avoid Rider 8 simply by creating affiliates and making no substantive changes.”[bookmark: footnote_ref_63]63 
However, nothing in the plain language of Rider 8 precludes the creation of affiliates.   The district court's observation that “under Rider 8, funding recipients cannot provide any funds to or contract with an abortion provider” does not answer the question.[bookmark: footnote_ref_64]64  Rider 8 only prohibits contracting for the performance of abortions.   It does not prohibit all contracting with an entity that performs abortions.   As such, Rider 8 does not preclude a family planning services provider from maintaining a contract with TDH while simultaneously creating a separate legal entity that performs abortions and receives no federal funds.
In Planned Parenthood of Mid-Missouri & Eastern Kansas, Inc. v. Dempsey, the Eighth Circuit examined a Missouri state statute, similar to Rider 8, that prohibited organizations or affiliates of organizations that provided or promoted abortions from receiving state family-planning funds.[bookmark: footnote_ref_65]65  The court ultimately concluded that the state law was not unconstitutional, but it reached this decision only by interpreting the regulation to allow grantees to create independent affiliates that could perform abortions.[bookmark: footnote_ref_66]66  The court came to this conclusion despite language in the Missouri statute that, unlike Rider 8, seemed to foreclose the formation of affiliates.[bookmark: footnote_ref_67]67 
We have less difficulty concluding that Rider 8 admits of an interpretation that allows service providers to affiliate.   Appellees' argument that Rider 8 must be read to prevent all contracting with entities that perform abortions is without merit.   Accordingly, the district court's conclusion that Rider 8 prohibits affiliation is in error.
2
 Whether Rider 8 permits the formation of separate entities and its effect if it does not permit them is the controlling question on this appeal.   That is because, as we will explain, we are persuaded that, absent the possibility of affiliates, Rider 8 would likely be preempted.   Under an interpretation that forecloses affiliates, Rider 8 denies participation by entities-abortion providers-that are deemed eligible by Title X and the associated regulations.[bookmark: footnote_ref_68]68  Rider 8's eligibility standard, by excluding entities eligible under Title X, would violate that statute and therefore be invalid under the Supremacy Clause.[bookmark: footnote_ref_69]69 
Appellees point to three provisions in the statute and regulations which evince a congressional intent to allow abortion providers to obtain funding.   First, § 300a-6 specifies that “[n]one of the funds appropriated under this subchapter shall be used in programs where abortion is a method of family planning.”[bookmark: footnote_ref_70]70  This provision, Appellees contend, illustrates that Congress intended only to limit the use of funding, not the identity of recipients.   Had Congress wished to bar abortion providers from receiving funding, it presumably could have included its own Rider 8-style provision in Title X instead of a provision like § 300a-6.[bookmark: footnote_ref_71]71 
Second, Appellees point to a provision in the Department of Health and Human Services (DHHS) regulations that explicitly provides as follows:
§ 59.3 Who is eligible to apply for a family planning services grant?
Any public or nonprofit private entity in a State may apply for a grant under this subpart.72
As Appellees stress, by its terms, this provision allows any applicant to apply for funds, even applicants who perform abortions with private funds or in separate facilities.
Finally, Appellees point to regulations adopted by DHHS on July 3, 2000, entitled the “Standards of Compliance for Abortion-Related Services in Family Planning Services Projects.”[bookmark: footnote_ref_73]73  These standards “revise the regulations that apply to grantees under the federal family planning program” and “establish[] requirements for recipients of family planning services grants under [Title X].”[bookmark: footnote_ref_74]74 Overall, “[t]he effect of the revisions ․ is to revoke the compliance standards, promulgated in 1988 and popularly known as the ‘Gag Rule,’ that restricted family planning grantees from providing abortion-related information in their grant-funded projects.”[bookmark: footnote_ref_75]75  After discussing and rejecting the “Gag Rule,” which was evaluated by the Supreme Court in Rust v. Sullivan,[bookmark: footnote_ref_76]76 the regulations carefully define how an entity can comply with the prohibition on the use of Title X funds “in programs where abortion is a method of family planning.”[bookmark: footnote_ref_77]77  The compliance regulations state, in particular, that there need not be complete physical separation between a Title X project and private abortion activities as long as the abortion activities receive no Title X funding and the Title X activities do not promote or encourage abortion.[bookmark: footnote_ref_78]78  In these standards, the Secretary exhaustively considers the statute's requirements and the government's interest in ensuring that funds are not used to provide abortions and concludes that the financial audits of grant recipients are sufficient to uphold the government's interest.   The Secretary's comments are clearly premised on the notion that abortion providers will receive funding.   Indeed, one of the Secretary's explicit concerns is that hospitals that provide abortions not be put to needless expense by having to create separate facilities for family planning services.[bookmark: footnote_ref_79]79  The discussion makes clear that abortion providers are eligible for funding.   These standards represent the interpretation of the statute by the Secretary of the DHHS, and thus are entitled to great deference.[bookmark: footnote_ref_80]80 
The Supreme Court's decision in Rust also supports Appellees' reading of the relevant congressional intent.   The Court held, first, that DHHS may require physical and financial separation of abortion activities and family planning services without violating the plain language of Title X.[bookmark: footnote_ref_81]81  The Court explained, however, that Title X draws a distinction between Title X projects and Title X grantees:
The Secretary's regulations do not force the Title X grantee to give up abortion-related speech;  they merely require that the grantee keep such activities separate and distinct from Title X activities.   Title X expressly distinguishes between a Title X grantee and a Title X project.   The grantee, which normally is a health-care organization, may receive funds from a variety of sources for a variety of purposes.   The grantee receives Title X funds, however, for the specific and limited purpose of establishing and operating a Title X project.   The regulations govern the scope of the Title X project's activities, and leave the grantee unfettered in its other activities.   The Title X grantee can continue to perform abortions, provide abortion-related services, and engage in abortion advocacy;  it simply is required to conduct those activities through programs that are separate and independent from the project that receives Title X funds.[bookmark: footnote_ref_82]82 
The Supreme Court examined Title X and, even with the restrictive Gag Rule then in place, expressly stated that grant recipients could continue to provide abortion services outside the scope of the Title X project.   The Court concluded:
By requiring that the Title X grantee engage in abortion-related activity separately from activity receiving federal funding, Congress has ․ not denied it the right to engage in abortion-related activities.   Congress has merely refused to fund such activities out of the public fisc, and the Secretary has simply required a certain degree of separation from the Title X project in order to ensure the integrity of the federally funded program.83
Under Title X, then, abortion providers are eligible to receive family planning funding;  Title X requires only that they use that funding for legitimate Title X purposes.
TDH provides little to dispute Appellees' argument.   Its principal argument focuses on Title X's prohibition on the use of Title X funds to pay for abortions.   As the argument goes, Rider 8 furthers this end by ensuring that federal funds are used correctly.   TDH also points to Rust's vindication of the government's power to impose regulations requiring physical and financial separation of family planning and abortion facilities.   TDH insists that Rider 8 falls within Rust's safe-harbor.
TDH's argument is not persuasive.   While it is no doubt true that an affiliate-prohibiting Rider 8 would help ensure that funds are not misappropriated, it nonetheless would disqualify entities that Title X regards as eligible for funding without any showing that the entity has misused funds.  Rust, moreover, provides no support for Appellees because, while Rust approved of regulations requiring physical and financial separation and limiting doctors' reference to abortion, those regulations were promulgated by the federal government.[bookmark: footnote_ref_84]84  Here, Texas is attempting to impose regulations that restrict the scope of a federal program.   And Rider 8-still assuming arguendo that it does not allow for affiliates-would do far more than require physical separation;  it would require that entities not engage in abortion activities even with private funds and in separate facilities.   In the end, TDH provides nothing to counter Appellees' argument that Title X-both by its express terms and as interpreted by the DHHS-allows abortion providers to receive funding.
To be entitled to a preliminary injunction, Appellees must show a substantial likelihood that they will succeed on their claim.   On an affiliate-precluding interpretation of Rider 8, the district court would not abuse its discretion in so concluding, given that Rider 8's eligibility requirements would seriously undermine and obstruct Congress's intent in distributing funds under Title X.
3
As just described, without affiliates, Rider 8 is likely doomed to preemption, so we ask if there is an alternative.   We turn to that inquiry, mindful that we “will not rewrite a ․ law to conform it to constitutional requirements.”[bookmark: footnote_ref_85]85  For example, in a case involving an abortion statute, the Nebraska Attorney General offered a “saving” interpretation not supported by the statute's text or legislative history, and the Supreme Court rejected the invitation, explaining that “we are without power to adopt a narrowing construction of a state statute unless such a construction is reasonable and readily apparent.”[bookmark: footnote_ref_86]86  Where, as here, language in a statute is ambiguous and “an otherwise acceptable construction of a statute would raise serious constitutional problems,” we must “construe the statute to avoid such problems” unless such a construction would be plainly contrary to legislative intent.[bookmark: footnote_ref_87]87  In this case we are not merely deferring to a “convenient litigation position”[bookmark: footnote_ref_88]88 on the part of TDH-although it may be just that.   Our own reading of Rider 8 leads us to the conclusion that affiliates are permitted.
In Dempsey, the court similarly sought to interpret a state statute so as to avoid running afoul of federal law.[bookmark: footnote_ref_89]89  In that case, the statute at issue regulated only state funds and, thus, did not address federal preemption issues but rather focused only on unconstitutional conditions.   Nonetheless, the court's willingness to interpret the statute to allow for affiliates in order to avoid constitutional problems is instructive.[bookmark: footnote_ref_90]90  Similarly, we must choose the interpretation of Rider 8 that has a chance of avoiding federal preemption.
4
At this point, under the affiliate-permissible interpretation of Rider 8, there are two possibilities:  either the affiliate requirement is a relatively empty formalism or it is a more substantial obstacle.   The former is permissible, while the latter likely is not.
Given the district court's view that Rider 8 did not permit affiliation, the vitality of the alternative was not developed.   From the limited record, we cannot say whether there is nonetheless a substantial likelihood that Rider 8 would in practical terms work the same mischief in this case as it would if it disallowed affiliation entirely.   Recall that Appellees had been approved as contractors to receive federal funds when Rider 8 was enacted.   Assuming that affiliation is prospectively an option for providers in general, it is not clear on this record whether Appellees had that opportunity.   TDH evidenced its intent to enforce Rider 8 as to these providers when it sent them letters in early June, giving Appellees roughly twenty days to return an affidavit swearing that they would not provide abortions or contract for their provision.   Given that TDH made no mention at that time of the possibility of affiliation, it is not clear that Appellees could have avoided forfeiting their contracts by affiliating, nor is it clear that there was sufficient time to do so even had they been so inclined.   We note that Rider 8's effect on these previously-approved providers might prove to be different from the impact of a purely prospective application of Rider 8 on new contract determinations.
On remand, unless Appellees can show that the burden of forming affiliates in forthcoming years would in practical terms frustrate their ability to receive federal funds, Rider 8 should be upheld and the injunction dissolved.   While creating affiliates might entail some time and expense, and might not be the most convenient arrangement, this extra effort alone would not relegate the state statute to preemption.[bookmark: footnote_ref_91]91 
Given the disposition in this case, we need not address the district court's treatment of the remaining requirements for a preliminary injunction:  threat of injury to the Appellees, to TDH, and to the public interest.
V
The case is REMANDED and the district court is directed to proceed with a trial on the merits.   The injunction granted below must be dissolved unless the Appellees carry their burden of demonstrating that insisting on the use of affiliates would so hinder their operations as to work in practical terms an impermissible prohibition by the State of Texas upon the ability of these Appellees to continue their abortion services using their own funds with no direct or indirect federal funding.
REMANDED with instructions.
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[bookmark: footnote_59]59.   Walsh, 538 U.S. at 661-62, 123 S.Ct. 1855 (citation omitted) (citing Davies Warehouse Co. v. Bowles, 321 U.S. 144, 153, 64 S.Ct. 474, 88 L.Ed. 635 (1944)).
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[bookmark: footnote_91]91.   Cf. Dempsey, 167 F.3d at 464 (“The Constitution does not guarantee that recipients of State funds will not be required to ‘expend effort’ to comply with funding restrictions.” (citation omitted));  Legal Aid Soc'y of Haw. v. Legal Servs. Corp., 145 F.3d 1017, 1027 (9th Cir.1998) (White, J. (Retired), sitting by designation) (“The [Rust] Court did not find it constitutionally significant that the restrictions required the recipient of Title X funds to expend effort to comply with the restrictions.”).

        PATRICK E. HIGGINBOTHAM, Circuit Judge:
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